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Justice and Righteousness 


Let judgment roll down as waters, and 
righteousness as a mighty stream.— Amos 5:24. 


THE BEST WAY to de- 
fend democracy is to 
make it strong. To do 
this, we must make the 
institutions of democ- 
racy work as they were 
intended to work. 
Chief among them, and 
vital to the democratic 
way of life, are the in- 
stitutions of justice. 
The preservation and 
strengthening of these are the peculiar re- 
sponsibility of the members of the legal pro- 
fession. These thoughts, expressed on this 
page a few years ago by Charles Evans 
Hughes, have been echoed many times in the 
legal press. 

The herdsman-prophet Amos, in his ancient 
warning to another nation, suggested that 
there is more to it than that. Justice goes 
hand in hand with righteousness. Some believe 
that men and women can achieve righteousness 
through their own efforts, but the experience 
of mankind through the ages has been that it 
is achieved mainly through religious beliefs 





and practices. Institutions of justice exist in 
the nations which deny God, but they are a 
mockery and do not dispense justice even to 
themselves. Wherever fair and just courts and 
judges are found, there also may be found a 
people with a religious faith. 

Democracy is not only religious—it is Chris- 
tian. Essential to both democracy and Chris- 
tianity is the concept of the importance of the 
individual, or, in the words of Thomas Mann 
quoted here a few years ago by Carl B. Rix, 
the dignity of man. The outstanding difference 
between the democratic and the totalitarian 
systems is that the individual exists for the 
benefit of the totalitarian state, while the 
democratic state exists for the benefit of the 
individual. Where is there to be found a more 
sublime expression of the worth of the individ- 
ual than Jesus’ parable of the lost sheep? De- 
mocracy and Christianity are one in spirit. 
They have marched around the world together, 
and democracy can be established, preserved and 
strengthened only where Christianity is estab- 
lished, preserved and strengthened. Until her 
conquest by the Communists, China was on her 
way to becoming both a Christian nation and 





Allow none to labor in the gardens of the Temple save those who despise weeds.—Herbert Harley. 
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a democracy. American lawyers and judges 
applauded Roscoe Pound’s mission to China a 
few years ago, but Hudson Taylor and other 
Christian missionaries had prepared the way 
for Pound. It may seem today that both men 
labored in vain, but there are those who have 
faith that Christianity and democracy will yet 
triumph in that great land. 

When skies are fair and all is well we feel 
confident and self-sufficient, but when peril or 
disaster threatens we cast about for a refuge 
or source of help. Thus America, founded in 
the noblest of democratic and Christian ideals, 
in a century and a half of prosperity has lost 
ground with respect to both. Thus also, in time 
of sickness or trouble, or in time of war or im- 
pending war, men and women crowd the 
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churches and reopen their dusty Bibles. That 
is happening in America today. Every Amer- 
ican knows that in another major war our 
cities would be bombed whether or not armies 
met on our soil, and people from Maine to 
California are gazing apprehensively at the 
sky and praying that death and destruction 
may never descend from it upon them. 

The warnings of Amos were not heeded by 
his countrymen and their nation was destroyed, 
but when another prophet brought the same 
message to Nineveh, king and people joined in 
repentance and the city was saved. For the de- 
fense of America, let us revitalize our demo- 
cratic institutions, including both our institu- 
tions of justice and our Christian faith. 


———» e a 


ANOTHER REVELATION of the New York election got lost in the shuffle, although 
it should have been a shocker and might have been in a place that was not 
already shock-drunk. The acting mayor charged that Tammany had attempted 
to buy him off with the promise of a judgeship. Tammany retorted that the 
acting mayor had demanded no less than four judgeships as the price for with- 
drawing from the race, one for himself, the three others for his friends. 

There was little indication that the people and the newspapers were sur- 
prised by this confirmation of the suspicion that judgeships in the city of New 
York are regularly used for political barter and that the chiefs of the parties 
get cozily together to pick the candidates, for their own reasons, who will be 
presented to the people for a mock election. 

This deplorable situation was underlined by the fact that newspapers and 
high-minded groups fought hard to elect one candidate for judge who was 
denied this bi-partisan nod, and he lost. So it was proved again that in our 
largest city judges are appointed—behind the scenes by party bosses. 


—National Municipal Review 


———q@nm ee _ 


The system of swearing in witnesses and jurors, ancient and honorable though 
it be, seems unnecessary and outmoded. Should anyone be asked to swear on 
the Bible to tell the truth, the whole truth and nothing but the truth? If one 
does not believe in the Bible such swearing can have little meaning. If one 
does believe in the Bible, then he should obey its exhortations and “swear not 


at all."—J. Theodore Peters. 


—————gq@ oe __ 


No freeman shall be taken or imprisoned or disseized of his freehold or liberties 
or free customs or outlawed or exiled or in any way destroyed, nor shall we go 
upon him nor send upon him but by the lawful judgment of his peers or by the 


law of the land.—Magna Carta 


_—_—_————— aa 


That government is best that governs least.—Thomas Jefferson 
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Admission to Practice in United States District Courts 


The judges of the United States District 
Court for the Eastern District of Michigan 
have scored a touchdown in the attainment of 
simplification and uniformity as to the require- 
ments and procedure for admission of attorneys 
to practice in the District Court. A new rule, 
adopted December 8, 1950, by District Judges 
Frank A. Picard, Arthur A. Koscinski, Theo- 
dore Levin and Thomas P. Thornton and Chief 
United States District Judge Arthur F. 
Lederle, reads: 


(1) The members of the bar of attorneys of 
this court shall consist of all present members 
and those persons who hereafter become mem- 
bers of the State Bar of Michigan, during the 
time they are active members in good standing 
of the State Bar of Michigan. 

(2) Any attorney not a member of the State 
Bar of Michigan who is licensed to practice 
and in good standing at the bar of the highest 
court of the state of his residence or in the 
Supreme Court, any court of Appeals, or any 
District Court of the United States may be 
admitted specially for the purpose of acting as 
attorney in any case in this court other than a 
criminal proceeding, such admission to be upon 
motion made in open court by an active member 
in good standing of the State Bar of Michigan. 

(3) Any attorney not a member of the State 
Bar of Michigan who is licensed to practice 
and in good standing at the bar of the highest 
court of the state of his residence or in the 
Supreme Court, any Court of Appeals, or any 
District Court of the United States may act 
as attorney in any criminal proceedings in this 
court. 

(4) The standards of professional conduct 
of attorneys practicing in this court shall in- 
clude the present Canons of Professional Ethics 
of the State Bar of Michigan. For a wilful 
violation of any of these canons in connection 
with any matter pending before this court an 
attorney may be subjected to appropriate dis- 
ciplinary action.’ 

Apparently the rule is without precedent. 
Under it the right to practice in the court is 
made automatic with the attainment and main- 
tenance of active membership in the officially 


integrated State Bar of Michigan. 


1. Section 5 of Rule 1, adopted by the court July 24, 
1947, was the same as above division (4) of the new 
rule, except that the original rule contained the words 
“American Bar Association” instead of “State Bar of 
Michigan.” On December 15, 1949 the federal court for 
the Western District of Michigan adopted as Rule 2(j) 
the rule originally adopted in the Eastern District. The 
A.B.A. canons have been officially recognized by the 


Reminiscence emphasizes the significance of 
the new rule. 


On June 5, 1935, when the Supreme Court 
of the United States appointed the Advisory 
Committee to undertake the preparation of 
unified federal district court rules in civil cases, 
a long-standing federal statute provided that: 


“In all courts of the United States the parties 
may plead and manage their own causes per- 
sonally, or by the assistance of such counsel 
or attorneys at law as, by the rules of said 
courts, respectively, are permitted to manage 
and conduct causes therein.’’? 

The situation was described in the final 
(1940) report to the Judicial Conference of 
Senior Circuit Judges by its Committee on 
Local District Court Rules* which was ap- 
pointed to examine the various district court 
rules and to make recommendations to secure 
the greatest practicable degree of uniformity 
therein throughout the country. Said the com- 
mittee: 


“At the outset of the committee’s work it had 
been thought that a considerable degree of 
nation-wide uniformity might be possible 
through the medium of district court rules 
with respect to subjects not specifically covered 
by the federal rules and found to be included 
in the local rules of a large number of districts. 
Careful consideration of the various provisions 
of local rules on those subjects led to the con- 
viction that complete uniformity in the details 
of practice regarding them was neither feasible 
nor desirable. This is illustrated by the re- 
quirements in the various districts for the ad- 
mission of attorneys to practice, which is dealt 
with by rule in almost every federal court. In 
this respect considerations of local policy and 
conditions play a controlling part. Courts in 
urban communities and in districts close to the 
boundaries of large cities feel that they must 
protect themselves from inexperienced, incom- 
petent, and unfit practitioners. On the other 
hand, in rural districts where the volume of 
federal litigation is not so great and the judges 
are personally acquainted with or have easily 
accessible sources of personal knowledge of 
most attorneys who apply for permission to 


Supreme Court of Michigan as the standards of conduct 
for members of the State Bar of Michigan. 

2. 28 U.S.C.A. §394; R.S. §747; Mar. 3, 1911, c. 231, 
§272, 36 Stat. 1164, now (slightly modified) 28 U.S.C.A. 
§1654; June 25, 1948, c. 646, 62 Stat. 944, Am. May 
24, 1949, c. 139, §91, 63 Stat. 103. 

3. United States District Judges John C. Knox and 
Robert C. Baltzell were the surviving committee mem- 
bers. 
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practice, it is found unnecessary to impose the 
strict requirements of admission that obtain 
in the larger centers of population. In a num- 
ber of districts the judges feel that there should 
be no distinction between the requirements for 
admission to practice in the federal courts and 
in the highest court of the state. In other 
districts it is thought that the federal courts 
should maintain separate standards of admis- 
sion with separate examinations respecting not 
only the legal education of applicants but also 
their ethical] standards.” 


The committee leaned to the view that na- 
tion-wide uniformity with respect to admission 
to practice in the federal district courts was not 
then feasible or desirable. However, the com- 
mittee submitted a suggested uniform rule for 
consideration in the respective districts and 
the impress of the suggested rule is discernible 
in several of the local district court rules that 
were thereafter adopted. The Federal Rules of 
Civil Procedure, eventually promulgated by the 
Supreme Court, did not cover the matter of 
admission to practice. Understandably, it was 
not imperative that the utmost pressure for 
uniformity as to bar admission be exerted at 
the time because of the more important ob- 
jective of unifying federal practice in law and 
equity cases. In retrospect it seems that at 
least some uniformity as to admission to prac- 
tice was within reach, but the ball was kicked 
over to local regulation for the time being. The 
comprehensive 1945 repori to the Judicial Con- 
ference of Senior Circuit Judges by its Com- 
mittee to Consider the Advisability of Regulat- 
ing Admission to the Bar of the Federal Courts 
by Uniform Rules* merely concluded that fur- 
ther study of the matter should be made. 
Various statutes relating to the problem intro- 
duced in, but not passed by, Congress left the 
situation unaltered. 

It is noteworthy that the new federal court 
rule not only simplifies the admission procedure 
but creates maximum uniformity by implicitly 
adopting the bar admission qualifications ap- 
plicable in the courts of the State of Michigan 
and expressly imposing upon the federal court 


4. The members of the committee were United States 
Judges Harry A. Hollzer, Guy L. Fake, Luther M. 
Swygert, James L. Proctor and Thomas F. McAllister, 
Chairman. 
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practitioners the recognized ethical standards 
of canons of professional conduct previously 
imposed upon members of the state bar by the 
integration bar rules of the Supreme Court of 
Michigan. 

On December 15, 1949 United States District 
Judge Raymond W. Starr promulgated the fol- 
lowing rule of the federal court for the Western 
District of Michigan: “2(d) An attorney who 
is an active member in good standing of the 
State Bar of Michigan, and who has been duly 
admitted and is entitled to practice in the 
United States District Court for the Eastern 
District of Michigan, may be admitted to prac- 
tice in this court upon filing a certificate of the 
clerk of the District Court for the Eastern Dis- 
trict evidencing his admission and his present 
right to practice in that District, and such at- 
torney shall not be required to make the appli- 
cation, take the oath or pay the fee prescribed 
by this rule.” 

Most likely Judge Starr’s rule was provoca- 
tive but, as the score now stands, the judges of 
the Eastern District are one up as to broader 
simplification and uniformity. 

The new federal court rules are an impressive 
compliment to the integrated bar of Michigan, 
reflecting, as they do, the conviction of the fed- 
eral judges that the state bar is properly dis- 
charging its duty in the elimination of un- 
worthy members. 

Chief Judge Lederle® 
saying: 

“It has been my observation that the inte- 
grated bar has operated so successfully in 
Michigan that it has met with the approval of 
the judges, the lawyers and the public. The 
practices followed by the integrated bar in han- 


dling disciplinary actions have been just and 
effective.” 


This is as it should be, and the new rule in 
the Eastern District of Michigan can be made 
applicable in other districts where all-inclusive, 
official, unified state bars have been charged 
with disciplinary function and are faithfully 
and adequately meeting their responsibility. 

G. E. B. 


confirms this by 


5. Judge Lederle is Chairman of the Committee on 
Cooperation with the Federal Judiciary of the Ameri- 
can Bar Association Section of Judicial Administration. 
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Atlanta and Dallas to Entertain A.B.A. Regional Conventions; 
Judicature Society Breakfast Meeting in Atlanta March 9 


In connection with a regional convention of 
the American Bar Association, the American 
Judicature Society will hold a breakfast meeting 
Friday morning, March 9, at eight o’clock, in 
the Atlanta Biltmore Hotel, Atlanta, Georgia. 
President George E. Brand will preside, and 
the program will consist of an informal review 
of the history and work of the Society, together 
with opportunity for discussion and sugges- 
tions by the members. All directors, members 
and friends of the Society, and all persons inter- 
ested who may be in Atlanta at that time are 
invited and urged to attend the meeting. 

The Atlanta convention is the first of the 
American Bar Association’s series of regional 
conventions established recently by the Board of 
Governors as a part of its program of expand- 
ing its membership and coordinating its activi- 
ties with those of the state and local bar asso- 
ciations. A second will take place in Dallas, 
Texas, April 16 through 21. One or two more 
may be held in other parts of the country be- 
tween then and the time of the September an- 
nual meeting in New York. A meeting of the 
American Judicature Society may also be held 
in Dallas, and further announcement regarding 
that and subsequent meetings will appear in 
later issues of the Journal. 

The convention program will be substantially 
the same throughout the series, except for dif- 
ference in speakers. It will be in three major 
divisions, the first of which will be a session 
on public relations of the bar, with a panel of 
speakers to discuss that important topic. The 
second will be a series of workshop sessions 
on the three popular subjects of law office man- 
agement, legal draftsmanship, and taxation, 
and the third will be an assembly session, with 
speakers prominent in public life, on world 
problems of the day. In addition, there will 
be breakfast, luncheon and dinner meetings, 
and entertainment, including special features 
for ladies. 

The Atlanta convention program will begin 
Thursday morning, March 8, after the usual 
addresses of welcome, with the public relations 
session, which will be addressed by Thomas 
L. Sidlo, Cleveland, chairman of the American 


Bar Association public relations committee, 
Robert G. Storey, dean of Southern Methodist 
University law school, and Cody Fowler, presi- 
dent of the American Bar Association. Thurs- 
day afternoon and Friday morning will be the 
workshop sessions, with Reginald Heber Smith 
of Boston, Israel Smith of Tyler, Texas, and 
Paul Carrington, Dallas, speaking on law office 
management; Alan Loth, Fort Dodge, Iowa, 
and Kurt F. Pantzer, Indianapolis, on legal 
draftsmanship; and Thomas N. Tarleau, New 
York, and Edgar J. Goodrich and John E. 
McClure of Washington, on taxation. The Hon- 
orable John J. Parker, chief judge of the fourth 
federal circuit, the Honorable Arthur T. Van- 
derbilt, chief justice of the Supreme Court of 
New Jersey, and the Honorable Nelson A. 
Rockefeller, head of the federal government’s 
“point four” program, will speak during the 
Friday afternoon session on world problems, 
and the Honorable Harold E. Stassen, president 
of the University of Pennsylvania, will address 
the banquet that evening. The Friday noon 
luncheon period will be taken up by law school 
alumni groups, and on Saturday will be meet- 
ings of a number of American Bar Association 
sections and associated organizations. 

The Atlanta Biltmore Hotel will be head- 
quarters, and requests for hotel reservations 
should be addressed to American Bar Associa- 
tion Regional Convention Headquarters, 825 
Citizens and Southern Building, Atlanta, Geor- 
gia. If you are planning to attend the American 
Judicature Society breakfast, please write to 
Glenn R. Winters, Secretary-Treasurer, Ameri- 
can Judicature Society, 428 Hutchins Hall, Ann 
Arbor, Mich., stating how many will be with you. 

The Dallas regional meeting will be part of 
a week-long series of festivities to be known 
as “Lawyers’ Week” accompanying the dedica- 
tion of the three newly-completed air-condi- 
tioned buildings of the Southwestern Legal 
Center, built at a cost of more than two million 
dollars. The regional convention program, dur- 
ing the first half of the week, will be along the 
general lines of the Atlanta program, but with 
a different cast of speakers. Further announce- 
ment will appear in the April Journal. 
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Selection of Judges — The Fiction of Majority Election 


By GEORGE E. BRAND 


“The third department is the judicial, designed to test the validity of the 
people’s law as well as to enforce valid law, not only among all of the people and 
their institutions and the departments of government, but also between the 
majority and the minority and the government and the people.” 


HE impending report and recommendation 

of your Special Committee undoubtedly 
prompted the invitation to speak on judicial 
selection. Though thus grooved as to the sub- 
ject of my remarks I was not denied the free- 
dom of choice as to manner of their presenta- 
tion. I will avail of that privilege, but not 
with the complete assurance of little Susie. 
Susie, engaged with pencil and paper, was 
asked by her mother what she was doing. 
Susie answered, “I’m drawing a picture of 
God.” Said mother, “But Susie, no one knows 
what God looks like,” to which Susie replied, 
“They will when I finish the picture.” 

Frankness requires that, in any event, I 
substitute mere hope for Susie’s abundant con- 
fidence; but after reading the splendid and in- 
formative report of your 1939 Special Com- 
mittee on Judicial Selection, I feel that you 
have already viewed the picture, and that my 
remarks will only serve to recall it to your 
minds. 

With the creation of courts in England and 
in this country began problems as to the se- 
lection of the requisite judges. Because of the 
continued concomitance of such problems with 
the maintenance of judicial processes, one is 
tempted to deal with the matter historically; 
but inasmuch as detailed historical enlighten- 
ment has been supplied by others, I shall en- 
gage in retrospect only to highlight the back- 





GEORGE E. BRAND is a member of the 
Detroit bar, past president of the State Bar 
of Michigan, member of the Board of Gov- 
ernors of the American Bar Association, and 
president of the American Judicature Society. 
This was his address before the 1950 annual 
meeting of the Nebraska State Bar Associa- 
tion, and it is being published simultaneously 
by the Nebraska Law Review. This version 
has been revised to take note of November 
election results subsequent to that meeting. 











ground against which the exigencies of today 
and the probabilities of the future realistically 
should be considered. 


BACKGROUND 


The system of crown appointment of judges 
has prevailed in England since the pre-Amer- 
ican colonial period. It became the prevalent 
system as to our colonial courts and later as 
to the courts of the newly created states. 
Generally speaking, up to 1845 the judges of 
the state courts were appointed by the gov- 
ernors, subject to the safeguard of legislative 
approval. In a few states the selection was 
by the legislature.2 Georgia, however, became 
a notable exception in 1777 when popular 
election was made the method of selecting 
judges of the superior courts of that state. 
In 1832 Mississippi adopted the election 
method. Changes made in other states mainly 
pertained to tenure. 

As to the prevailing method of selecting 
judges, the impact of the ultra-democratic 
Jacksonian movement that began in the 1820’s 
was, thus far, relatively negligible. But in 
1846 New York adopted the elective method 
and during the succeeding decennium many 
other states did likewise, with the result that 
at the outbreak of the Civil War 22 of 34 
states elected their judges. These 22 states 
included all the newly admitted states, but the 
older Atlantic seaboard states held to the ap- 
pointive method.‘ Peltason says of this period 


1. John Kirkland Clark’s delightful story, 59 A.B.A. 
Rep. 237 (1934). 

2. Stuart H. Perry, Politics and Judicial Adminis- 
tration, 17 J. Am. Jud. Soc. 131 (1934); Glenn R. 
Winters, Selection of Judges in New York and in 
Other States (1943), 1-4; Sidney Spector, The Courts 
of Last Resort of the Forty-Eight States (Council of 
State Governments, 1950), 8; Jack W. Peltason, The 
Missouri Plan for the Selection of Judges, University 
of Missouri Studies, 22:33 (1945). 

3. Perry, supra, 134; David A. Simmons, Judicial 
Selection (1933), 15; Winters, ante, 3. 
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that “democracy became synonymous with the 
ballot.” He could well have said “democracy 
became synonymous with the long ballot.” 

Until after 1900 no basic change in the 
method of selecting judges by popular elec- 
tion seems to have been seriously advocated; 
effort having been confined to attempted 
remedy of the existing system.5 

I characterize the period beginning early 
in the 1900’s and continuing to this very date, 
as one of unrest with respect to the prevail- 
ing systems of selecting judges; particularly 
as to selection by popular election. I briefly 
refer to manifestations of such unrest. 

In 1906, Roscoe Pound, in an address that 
jolted the public nationwide, listed the vicis- 
situdes of politics as one of the causes for 
the then more than normal dissatisfaction with 
the administration of justice.® 

In 1913 The American Judicature Society 
was organized for the major purpose of con- 
tributing to improvement in the administra- 
tion of justice, and with the stated intention 
of dealing with the matter of selection, tenure 
and retirement of judges.? Its persistent pur- 
suit of such objective has been so well mani- 
fested and documented that no further proof 
thereof is necessary.® 

In 1915 James Parker Hall, Dean of the 
University of Chicago Law School vigorously 
analyzed the problems in his address before 


4. Peltason, ante, 33; Perry, ante, 134; Spector, ante, 
8. See Winters, ante, 3; also Arthur T. Vanderbilt, 
Minimum Standards of Judicial Administration (1949), 
XXii-xxiii. 

5. Peltason, ante, 33; Winters, ante, 4. 

6. Roscoe Pound, The causes of Popular Dissatis- 
faction with the Administration of Justice, reprint, 20 
J. Am. Jud. Soc. 178-187, 186 (Feb., 1937). 

7. 20 J. Am. Jud. Soc. 9, 11 (June, 1936); 3 id. 35 
(Aug., 1919). 

8. Professor Albert M. Kales of Northwestern Uni- 
versity law school, one of the founders of the Ameri- 
can Judicature Society, was the first to advocate the 
proposals which the Society endorsed and advocated 
and which in 1937 were endorsed by the American Bar 
Association. His idea of a modified elective-appointive 
system was first published in either January or Feb- 
ruary, 1914 in the Annals of the American Academy of 
Political and Social Science, as advance publication of 
Chapter XVII of his book Unpopular Government in 
the United States, which was published in February, 
1914. Between January and March of that year the 
American Judicature iety published four bulletins 
dealing with the administration of justice in cities, 
including selection of judges. Bulletin IV, March, 
1914, contained the first draft, written by Kales, of a 
model act to estalish a court for a metropolitan dis- 
trict, and here first appeared in draft form Kales’ 
proposals for selection of judges, with specific applica- 
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the Ohio State Bar Association.® Others fol- 
lowed?® and the subject became local, state 
and national bar association agenda-material. 
Study, analysis and agitation increased and 
from them emanated various remedial sug- 
gestions, some of which were adopted in a 
number of the states, including Nebraska. 

Except, however, for the journalistic sup- 
port of the American Judicature Society, move- 
ment for change, though widespread, lacked 
national organizational sponsorship and sup- 
port. Bar association activity or support, if 
any, on local and state levels, was usually 
minimized by aggressive dissent by many 
lawyers. 

But eventually a change began. In 1916 the 
American Bar Association organized an an- 
nual conference of state and local bar asso- 
ciation delegates for consideration, on a na- 
tional scale, of current problems with which 
state and local bar associations throughout the 
entire country were dealing. The problem of 
the existing methods of judicial selection was 
one of the most important and in 1933 it was 
made one of the four subjects of the newly 
adopted National Bar Program of the Amer- 
ican Bar Association which coordinated, for 
the first time, the efforts and activities of the 
organized bars of this country as to the sub- 
jects within the ambit of the national pro- 
gram. 


tion to a metropolitan court. In an address before the 
Minnesota State Bar Association in August of that 
year, published in the Society’s Bulletin VI and later 
reprinted in the Journal (Vol. 11, page 133, Feb., 1928), 
Kales proposed the adoption of similar procedures on 
a state-wide basis, and in the first draft of the So- 
ciety’s model state-wide judicature act, published in 
Bulletin VII, October, 1914, was a detailed blue-print 
for application to a state judiciary of substantially the 
same proposals as had been included in the model 
metropolitan court act of Bulletin IV. These drafts 
were revised later, Bulletin IV-A appearing in April, 
1915, and Bulletin VII-A in March, 1917. The Journal 
began publication in June of 1917, and news and dis- 
cussion of judicial selection reform have been a leading 
subject in its pages from then until now, with continu- 
ous emphasis upon the Kales plan and its more recent 
versions, the American Bar Association plan and the 
Missouri plan. 

9. Printed, 3 J. Am. Jud. Soc. 37-52 (Aug., 1919). 

10. Harold J. Laski, Techniques of Judicial Ap- 
pointment, 24 Mich. L. Rev. 526-543 (1926); E. R. 
Finch, A Non-Political Council on Judicial Character 
and Fitness, 57 N. Y. S. B. A. Rep. 61-71 (1934). See 
also Peltason, ante, 36-38. 

11. See Philip J. Wickser, 57 A.B.A. Rep. 25, 563 
(1930) ; 16 A.B.A.J. 745 (Nov., 1930) ; 58 A.B.A. we 
83, 186-188, 442, 496-508, 512-514 (1933); 59 A.B.A. 
Rep. 591 (1934); 60 A.B.A. Rep. 69, 120, 207 (1935) ; 
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It is my considered opinion that the tre- 
mendous success of the National Bar Program 
in integrating, on all levels, the activities, ef- 
forts and services of the organized bars, not 
only brought about the reorganization of 
A. B. A. on a representative basis, but gave 
A. B. A. the impetus which has carried it to 
accomplishment of public service of the first 
order and of great consequence; a result that 
was due to a large extent to the outstanding 
work of the Conference Committee on Judi- 
cial Selection and its 1936 successor, the 
A. B. A. Committee on Judicial Selection and 
Tenure, of which committees the Honorable 
John Perry Wood of Los Angeles was chair- 
man. 

I break in at this point to say that in 1934 
California adopted its present plan of initial 
appointment of its appellate court judges by 
the governor with the approval of a special 
commission comprised of the chief justice, the 
presiding justice of the District Court of Ap- 
peal and the Attorney General; the appointee 
seeking reelection to be voted upon by the 
electors on a nonpartisan ballot presenting 
solely the question whether the appointee 
should be retained in office. 

As a result of the intensive survey and 
study made by Judge Wood and his committee, 
he was able to report to the A. B. B. House 
of Delegates in 1937 that: 

“Of the 37 states in which five years ago 
election of judges prevailed and was accepted 
as inevitable, the bar of 17 states, 40% of all 
of them, acting alone or in conjunction with 
lay agencies, have taken affirmative steps look- 
ing to the adoption of appropriate substitutes 
for direct election of judges. In at least 3 other 


states the bar is preparing to propose similar 
reform.” !2 


THE A.B.A. PLAN 


The committee recommended the following plan 
of judicial selection as the most acceptable 
substitute available for direct election of 
judges: 


“The filling of vacancies by appointment by 
the state executive or other elected official or 
officials from a list named by another agency, 
composed in part of high judicial officers and 
in part of other citizens selected for that pur- 
pose. If further check be desired, it be by the 


61 A.B.A. Rep. 76, 78 (1936); and M. Louise Ruther- 
ford, The Influence of the American Bar Association 
on Public Opinion and Legislation, 155-161 (1937). 
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requirement of confirmation by the senate or 
other legislative body. That after a period of 
service the appointee periodically go before the 
people upon his record—the vote to be upon 
the question whether the appointee be retained 
in office.”’18 

The House of Delegates approved the plan. 
This is what is known as the American Bar 
Association Plan. 

In 1940 a plan was adopted in Missouri pro- 
viding for appointment of judges of the ap- 
pellate courts, and of the circuit and probate 
courts of St. Louis and Kansas City and of 
the courts of criminal correction of St. Louis, 
by the governor from a list of names sub- 
mitted by a commission composed of the chief 
justice of the Supreme Court, three lawyers 
and three laymen. The California plan of run- 
ning on the record for reelection is also part 
of the Missouri plan. The Missouri Plan is an 
implementation of the A. B. A. Plan and for 
the purposes of my remarks the two plans may 
be considered as interchangeable. 

I add that, viewed statewide, there is an 
important flexibility in the Missouri Plan in 
its provision that, at any general election, the 
voters of any judicial circuit outside of the 
City of St. Louis and Jackson County, may, 
by majority vote, elect to have the plan oper- 
ate as to judges of the courts of record in the 
circuit. 

I understand that, on referenda, large ma- 
jorities of the Indiana, Louisiana and Texas 
bars have approved of the American Bar 
Association Plan. 

Apparently your committee favors adoption 
of the A. B. A. plan and suggests that it be 
submitted to the entire bar of Nebraska by 
referendum. 

A bill providing for a similar plan in Utah 
was recently vetoed. 

The plan is actively being promoted in 
Arizona, Colorado, Florida, New York and 
Pennsylvania. 

In November, the Alabama voters approved 
an adaptation of the appointive features of 
the plan for the circuit bench of the county 
in which Birmingham is located. 

I would sum up the historical development 
of the methods of selecting appellate and major 


12. 62 A.B.A. Rep. 893, 895 (1937). See also the 
1938 report of the same committee, containing its sur- 
vey, 63 A.B.A. Rep. 406-440 (1938). 

13. 68 A.B.A. Rep. 893 (1937). 
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trial court judges in this country by reference, 
progressively, to the following: 

First, the prevalence of the appointive sys- 
tem from colonial days to 1832 when Missis- 
sippi adopted the first elective plan. 

Second, the spread of the elective method 
until, by the time of the civil war, provisions 
for election of judges were included in the 
constitutions of a majority of the states, sup- 
plemented by legislation providing the election 
machinery which usually invoked the party 
convention method of nomination. Wisconsin, 
Oklahoma, Michigan, Nebraska, New Mexico, 
Arkansas, Texas and Utah. 

Third, the ultimate reaction against the 
party convention method of nomination, cul- 
minating in the infusion in several states of 
a direct primary method of nomination. 

Fourth, resort to nonpartisan judicial elec- 
tions, some preceded by nonpartisan judicial 
primaries. 

Fifth, the dual agency plan of appointment 
and running on the record for reelection. 

The fifth method apparently was first ad- 
vanced by Albert M. Kales in 1914.14 

California and Missouri were the first two 
states to abandon the popular election method 
for an appointive method. 

As to the present: 

In general, the situation with respect to 
existing methods of selection of appellate and 
trial circuit or district court judges appears 
to be this:15 

In five states (including Michigan only as to 
Supreme Court justices)1® the nominations are 
by political party conventions, but the nomi- 
nees appear on nonpartisan judicial ballots at 
the general elections. Ohio uses both the party 
primary and nonpartisan petitions for nomi- 
nation, but the candidates are listed on a non- 
partisan ballot at the general election. Except 
to this extent the party convention nominees 
appear on party general election ballots. 

In thirteen states,17 and in California as to 
Superior Court judges, nominations are made 


14. See Glenn R. Winters, Selection of Judges in 
New York and in Other States (1943), p. 36, and 
footnote 8 supra. 

15. Due to difference in methods of figuring and pos- 
sible overlapping, these lists cannot be regarded as 
absolutely accurate. See Vanderbilt, Minimum Stand- 
ards of Judicial Administration, 1-12 (1949). 

16. The other states are Illinois, Indiana, Iowa and 
West Virginia. 

17. Idaho, Michi 


, Minnesota, Montana, Nebraska, 
Nevada, North 


ota, Oregon, South Dakota, Utah, 
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at nonpartisan primary elections and the gen- 
eral election is on a nonpartisan basis. 

In seventeen states,18 and in Florida as to 
Supreme Court justices, nominations are made 
at political party primaries and the nominees 
go before the voters at the general election 
on party ballots. 

In four states,!® including Rhode Island as 
to other than trial court judges, the election 
is solely by the legislature. 

Excluding California and Missouri, judges 
are appointed in seven states,2° including 
Rhode Island only as to trial court judges. In 
all of these states the appointment is by the 
governor, subject to confirmation. 

So much for background. 


SOME BASIC QUESTIONS 


Consideration of the problems will be facili- 
tated by asking these three questions: 

What are the people entitled to from the 
judiciary; what is the judiciary entitled to 
from the people; and are either the people or 
the judiciary getting that to which they are 
entitled? 

It appears to me that a composite answer 
to the first two questions is this: 

The people expect, and have the right to 
demand, from the courts, justice according to 
the law, ably and impartially administered by 
judges selected and retained on a merit and 
qualification basis, with the assurance to such 
judges of tenure in office free from extraneous 
pressure and obligation. 

If that be so, what measure of achievement 
has the elective method of judicial selection 
produced ? 

My answer is that the measure of achieve- 
ment has been very unsatisfactory. 

First, very briefly as to the convention 
method of nomination for election. 

When the evils of the scramble for judge- 
ships in direct primaries caused the troubled 
Judicial Council of Missouri, in 1936, to rec- 
ommend a return to the convention method of 
Washington, Wisconsin and Wyoming. 

18. Alabama, Arkansas, Arizona, Colorado, Georgia, 
Kansas, Kentucky, Louisiana, Maryland, Mississippi, 
New Mexico, New York, North Carolina, Oklahoma, 
Pennsylvania, Tennessee and Texas. 

19. Rhode Island, South Carolina, Vermont and 
Virginia, cf. supra. 

20. Connecticut, Delaware, Maine, Massachusetts, 


New Hampshire, New Jersey and Rhode Island, cf. 
supra. 





140 


judicial nomination, Professor Israel Treiman 
of the Law School of Washington University 
(who later had much to do with the writing 
of the present Missouri plan) in the public press 
graphically stated :*? 

“The wave of popular resentment against 
abuses and corruption of machine politics that 
arose at the beginning of the present century 
swept away in most states the entire system 
of nominating candidates for public office by 
convention and substituted for it the direct 
primary method of nomination. Included in this 
movement was the abolition of separate judicial 
conventions, with the result that at the present 
time vestiges of the system survive in only 
five states.” 

To this may be added the authoritative words 
of Governor Alfred E. Smith:?? 

“In the long run it (the elective system) 
means the selection of judges by political 
leaders and the ratification of their selection 
by an electorate who are not really in a posi- 


tion to pass upon the legal and other abilities 
of the individual. * * *” 


Some years ago when control of the county 
convention in my county of Wayne was notori- 
ous, I undertook a study of county political party 
conventions in Michigan to ascertain the ex- 
tent that electors in the rural areas partici- 
pated in the selection of county delegates who, 
in turn, selected the delegates to the state 
convention. 

In many of the upstate counties the county 
convention delegates ballot was a blank sheet 
on which only a few voters, haphazardly, wrote 
their choice. Their vote was hopelessly scat- 
tered. Any handful of voters acting in convert 
controlled the election of delegates. In other 
counties the politicians handed out a printed 
slate of names of delegates to be pasted on 
the blank ballot. Relatively few voters even 
then took the trouble to vote for delegates. 
In one county where the total vote for governor 
was 751, only a total of 63 votes were cast 
for all of the delegates. In a village casting 
48 votes for governor on one ticket, 6 votes 
elected the delegate. On the other ticket 91 
votes were cast for governor but 7 votes elected 
the delegate. This was not because many names 
were voted for—but because very few voted 
for delegates. In one rural township casting 
41 votes two persons received votes for dele- 

21. St. Louis Post-Dispatch, November 27, 1936. 
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gate. One received 2 votes and the other 1. 
(His wife should also have voted, or did she?) 

Next, as to direct primaries: 

Dissatisfaction with the direct primary as 
a means of judicial nomination has been pro- 
nounced in many of the states, including your 
own. I quote an appraisement made by the 
late President, William Howard Taft, that still 
holds true: 

“* * * T affirm without hesitation that in 
states where many of the elected judges in 
the past have had high rank, the introduction 
of nomination by direct primary has distinctly 
injured the character of the Bench for learn- 
ing, courage and ability. The nomination and 
election of a judge are now to be the result 


of his own activity and of fortuitous circum- 
stances.’’23 


The reasons for this are not hard to find, 
nor do they pertain to any one state. 

Detroit, located in Wayne County, has 18 
circuit judges—elected at the same time. Fol- 
lowing the landslide of 1932, the prospects for 
replacement of at least some of the 16 Re- 
publican incumbent circuit judges, by Demo- 
crats, seemed to be unusually bright. In the 
1934 primary election there were 39 candidates 
on the Republican ticket for the 18 judgeships 
and 181 on the Democratic ticket, total 220. 

Stuart H. Perry?* has vividly described the 
melee of electioneering and publicity resorted 
to. Most of the candidates were unknown to 
the voters. Almost every billboard in the city 
was purchased by the candidates. Many of 
these displays reflected unethical and unfair 
statements and devices. Two brothers, both 
candidates, pledged, on billboards and in dis- 
tributed literature, to remit $43,200 of their 
salaries, if elected. Another promised each day 
to give free legal advice to the public. Another 
promised a liberal construction of the law in 
keeping with the ideals of the New Deal. One 
advertised “Succeed with Successful Steiner.” 
Another billboard ad portrayed a man evicted 
from his home as a preface to the assurance 
that such eviction would not have occurred 
had a named candidate been in office. Another 
candidate was accompanied to political meet- 
ings by barelegged girls in stage dress who 
distributed his cards. When the primary was 
run off if was found that 8 or 9 of the 18 


24. Annals of the American Academy of Political 


and Social Science, Sep., 1935; 19 J. Am. Jud. Soc. 78 
(Oct., 1935). 


Fepruary, 1951] SELection or JupGes—Tue Fiction or Majority ELEcTION 


Democratic nominees were of one racial-bloc- 
group. Few, if any, of the candidates previ- 
ously endorsed on that ticket by the bar asso- 
ciations and the press were nominated. Fortu- 
nately, through an organized resistance, the 
attempt to raid the court failed, but what of 
the ordeal to which the incumbents were sub- 
jected by the aspirants? Michigan then re- 
sorted to the separate, nonpartisan judicial 
ballot at both primary and general elections 
as to county judges. 


THE NON-PARTISAN BALLOT 


Next, as to nonpartisan elections: 

That the direct party primary method was 
unsatisfactory may also be assumed from the 
adoption, in the last 30 years, of the nonpar- 
tisan plan in so many states. 

Montana’s experience with the separate non- 
partisan judicial ballot is interesting. It de- 
veloped that many of the voters failed to vote 
on the separate judicial ballot. Consequently, 
in 1937, the law was changed so that a non- 
partisan column was provided on the main 
ballot. Even this arrangement appears to have 
been unsatisfactory. 

I think it is generally true throughout the 
country that the votes cast for governor at a 
general election greatly exceed those cast for 
judicial officers. I sampled the vote in Michi- 
gan in 1942 when the two persons were listed 
on a separate nonpartisan judicial ballot as 
contenders for the office of justice of the 
Supreme Court. A total of 1,193,555 votes were 
cast for the office of governor, as against a 
total of 660,302 for the judicial office. In other 
words only 55% of the voters who voted for 
governor voted for the high judicial office. 

I have been furnished the figures showing 
that in 1944 a total of 538,896 votes were cast 
for governor in Nebraska as against a total 
of 445,184 for chief justice. Thus the vote for 
the Nebraska judicial office was about 83% 
of the vote for governor, and appears to be 
well above the average. 

Pennsylvania adopted the nonpartisan plan 
of nomination and election in 1913. However, 
it was usatisfactory and was repealed in 1921. 
Since then the Pennsylvania judges have been 
nominated and elected on party tickets. 

Dissatisfaction with the Ohio nonpartisan 


25. Univ. of Cincinnati L. Rev., November, 1935, 
482-3; 26 J. Am. Jud. Soc. 68 (Oct., 1942). 
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plan adopted in 1911 could not be more authori- 
tatively established than by the following 
statement by the late Honorable Newton D. 
Baker. In 1934 during a symposium on judicial 
selection,25 Mr. Baker said: 


“Just before Senator Burton died, I 
happened to call on him in his apartment at 
Washington. He was very mellow. He knew 
he was approaching the end of a very long 
and very illustrious and useful public life. He 
had come to a time when he was very much 
more interested in making a political testa- 
ment than he was in acquiring further dis- 
tinction, and the reports I got of those who 
called on him at that time were that he loved 
to distill his experience and his observations 
for the benefit, particularly, of younger men 
who came to him as a sage for advice. In the 
course of the conversation he said to me: 
‘Baker, you and I together drew the non- 
partisan primary law in Ohio. Do you think 
we did the people of Ohio a service?’ And I 
said to him: ‘No, Senator, I regret to say I 
think we did them a very great dis-service.’ 
He said to me: ‘Baker, I regard that as the 
most vitally wrong public act of my long 
career.’ And I was under no need of asking 
him why. I could see what was going on.” 

What Mr. Baker was referring to and what 
we know to be the picture was stated some 


years ago by Raymond Moley.*® He said: 


“More recent attempts to keep out party 
politics by a non-partisan ballot have roused 
the dogs of another kind of politics. Appeal 
to the people by a judge of anything except a 
very high court means appeal to race, religion 
and other political irrelevancies. It means 
cheap stunts for gaining publicity and slavery 
to the news-gathering exigencies of the city 
desk. This may be called the politics of non- 
partisanship. With every judge his own poli- 
tical leader, his ear must be to the ground 
constantly, instead of, as under the old system, 
at those fortunately infrequent moments when 
the oracular voice of the boss rumbled a veiled 
request or an unspoken order.” 

With obvious sketchiness I have touched 
upon the elective methods. I eliminate conven- 
tion nomination as a basis of any improve- 
ment. I am satisfied that the non-partisan fea- 
ture has not cured the defects implicit in the 
elective system. It cannot be denied that the 
non-partisan primary has multiplied the num- 
ber of self-starters who plague an already 
vexed public in its efforts to secure the right 
kind of judicial timber. The non-partisan pri- 
mary has sheared off the responsibility of poli- 


26. Raymond Moley, Tribunes of the People, 247 
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tical party sponsorship and has left the judi- 
ciary without protection from the pernicious 
influences of private, individual and personal 
politics. 

I subscribe to the statement that “coercion 
is the very bone and marrow of the elective 
system. It is the natural enemy of judicial in- 
dependence.” 

Judicia] selection is the footing upon which 
the judicial structure rests and must depend. 
Weakness at that point vitally affects the judi- 
cial system, whether such weakness is in the 
quality of the selected judges or in the ability 
of qualified judges to function subject to the 
demands and implications of the system that 
placed them in office or affect or control their 
retention. 

I am convinced that those of the public who 
are informed realize that the present elective 
system is unsatisfactory and desire a change, 
provided a better plan can be offered, and that 
the public does not want the judiciary to be 
subject to the tribulations and obligations of 
political activity of any kind. 

Neither is it insistent that the selection of 
judges be made through the processes of pri- 
mary election ballots listing the names of 
candidates whose main qualification is the 
fortitude to face political ordeals or unusual 
vote-getting ability, however acquired. I be- 
lieve that, except as to candidates for local 
courts in rural communities, the public gener- 
ally realizes how seriously it is handicapped 
in attempting to make an intelligent selection 
of judges on the basis of merit and qualifica- 
tion. Improvement, therefore, must eliminate 
these defects in the present system. I believe 
that a plan for appointment of judges has been 
evolved that will do this, and that the plan ap- 
proved by the American Bar Association is 
such a plan. 

I trespass a bit more on your time to dis- 
cuss some of the thinking that led to, and 
perhaps amplifies, the views which I have just 
expressed. 


WHY VOTERS SHOULD GIVE IT UP 


Anyone advocating a change from the elec- 
tive system is immediately beset with the 
stereotype but nevertheless imposing ques- 
tion—why should the people give up the 
democratic right to select their judges? 

The selection of judges and the judicial 
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function which judges perform inevitably will 
directly or indirectly be touched and affected 
by politics of one kind or another as long as 
the people insist upon the election method. 
The people know this, and while many of them 
will deplore the consequences, by and large 
the people are prone to tolerate them as an 
unfortunate but necessary incident of the exer- 
cise of the more important right to vote for 
judges. It is therefore very desirable, and un- 
doubtedly in some states necessary, that a bet- 
ter reason for change be advanced. I am satis- 
fied that such a reason does exist, and although 
others have, to some extent but not always 
directly, touched upon it, its full import and 
substance have been slow to develop in my 
own mind. I am not yet sure that I can ade- 
quately express the result; but I shall try to 
do so. 

Basically, most people assume that under 
our theory of government a majority of the 
people have and should have the right to select 
judges and that by the elective process that 
right is exercised. All of this I seriously ques- 
tion and, in fact, dispute. 

I think the underlying error is reflected by 
the statements so often heard, that ours is a 
democratic government and that by the elec- 
tion of judges the people exercise the right 
of those living in a democracy. On the con- 
trary, we live in a republic and under a rep- 
resentative form of government which con- 
templates, to a very great extent, the indirect 
exercise of the rights of the people through 
chosen representatives. The maintenance of 
government through representatives of the 
people is implicit in a republican form of gov- 
ernment and is in recognition of the imprac- 
ticalities of a true democracy in a country of 
immense and scattered population and of large 
urban and congested centers. 

It has been many times said that ours is 
a government of law, binding on those of the 
majority as well as of the minority, but I 
wish to press that point. 

We have the executive department of gov- 
ernment, and the legislative department that 
makes the laws. Both are and should be di- 
rectly responsible to the people, and in that 
relationship the will of the majority of the 
people is contemplated to be and is a dominant 
factor. The third department is the judicial, 
designed to test the validity of the people’s 
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law as well as to enforce valid law, not only 
among all of the people and their institutions 
and the departments of government, but also 
between the majority and the minority and 
government and the people. To me it is as 
inconsistent with our theory of government 
directly or indirectly to subject a judicial 
officer to the wishes or influence of a majority 
or a minority group affected or apt to be af- 
fected by litigation before him, as it is for 
the judge to become holden to an individual 
litigant. 

The question whether the people, in fact, 
actually do select their judges by the elective 
process, lends itself much better to factual 
discussion. Probably not half of the registered 
voters of this land of ours, and certainly not 
over half of those who are qualified to register 
actually vote at elections generally. A vary- 
ing percentage, probably averaging less than 
half of those who do vote, actually vote for 
judicial officers. I venture that the percentage 
of vote at primary elections is even lower. As 
a mere matter of mathematics, the one re- 
ceiving a majority vote for a judicial office 
(and many times the margins between the can- 
didates are narrow) is not elected by a ma- 
jority f the people, but by a minority, and 
there is no reason why we can properly as- 
sume that a judge so elected is unaware of 
that fact or is apt to forget it. Even if we 
should be reconciled to the theory that a ma- 
jority should control in judicial selection, the 
majority, in fact, does not control the elec- 
tion of judges. I think the people can be made 
to see this, especially in these days of strong 
minority pressure group organization with 
heavy voting records and unfortunate indif- 
ference of so many other voters. 

No group can fairly be criticized for avail- 
ing of the advantages to it of the elective sys- 
tem. If it did not, others with opposite objec- 
tive, would. 


I question whether the advocates of the elec- 
tive system honestly believe that it produces 
the best judges (and I use the word “best” in 
a very broad sense), but I do not consider 
their belief in that regard to be of importance 
at this point because if the people persist in 
the underlying assumption which so far has 
kept that system in operation they must and 
will accept the judicial product, notwithstand- 
ing. 

Broad claim is made that through their 
votes for judges at the general election the 
people in fact select their judges, but I pose 
the question whether this does not overlook 
the defects in the NOMINATING process by 
which it is determined who the final candidates 
will be? I think it does. 

And now to conclude: 

No one should contend, and I do not, that 
the people should be shorn of power in the 
selection of judges. The American Bar Asso- 
ciation plan recognizes that they should not be. 

Under the plan the elected representative of 
all of the people (the governor, for example) 
makes the ultimate appointment from a list 
of qualified persons furnished by a well chosen 
nominating agency. After the appointee has 
served for a stated time, and periodically there- 
after, he must go before the people upon his 
record—the vote to be solely upon the question 
whether he should be retained in office. If the 
vote is favorable, he returns to his duties, 
subject to later test based upon his future 
performance in office. If the vote is unfavor- 
able he is retired and a new judge selected 
by and subject to the same process is appointed. 
By this method the people control the right of 
the judge to continue in office. 

It appears to me that the plan provides for 
appropriate and effective exercise of a power 
in the people that fully squares with our gov- 
ernmental concept. 


——_—_ - 20a 


It is impossible to escape the conclusion that in a metropolitan district with 
one hundred thousand voters and upward, the selection of judges by the electorate 
is practically impossible. It is equally certain that the judges in such a commu- 
nity must be selected by some appointing power. The real and only question is: 
What is the best method of appointment?—Albert M. Kales 
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Staffs of State Courts of Last Resort 


By SWNEY SPECTOR 


HE COURTS of last resort are now confronted 

by an unparalleled number of cases which 
are increasing in complexity and in volume. 
Therefore, the administrative personnel of the 
courts of last resort has had to be enlarged to 
accommodate its increased responsibilities. One 
of the inevitable consequences of modern litiga- 
tion has been the need to supply justices with 
adequate legal assistance. 

It is equally important, however, to provide 
the chief justice with adequate administrative 
assistance as well. In the past few years the 
trend has been to give the chief justice the re- 
sponsibility and powers of a general manager. 
It is unrealistic to expect him to handle both 
legal and administrative duties unless he is 
provided with adequate personal and institu- 
tional aids. 

In general, the chief justice should be as- 
sisted by three kinds of staff: 

1) A legal staff which will assist in legal re- 
search and serve in an advisory capacity. 

2) Clerical personnel to handle secretarial and 
stenographic duties. 

8) An administrative staff to assist the chief 
justice in the business management of the 

court. 

Courts of last resort in numerous states are 
often provided with legal assistance from law 
clerks and court commissioners. The former 
perform valuable work by doing the preliminary 





SIDNEY SPECTOR is Research Associate 
to the Council of State Governments. This 
article is an adaptation of Chapters VI and 
VII of The Courts of Last Resort of the Forty- 
Eight States: A Report to the Conference of 
Chief Justices, delivered to the Conference at 
its annual meeting in Richmond, Virginia, in 
September. Other chapters deal with selec- 
tion, compensation, removal and retirement 
of judges, judicial statistics, the rule-making 
power, appellate procedures, and the prepara- 
tion of opinions. Copies of the complete re- 
port, in mimeographed form, may be secured 
from the Council of State Governments, 1313 
East 60th St., Chicago 37, Illinois, at a price 
of $2.00 each. The remainder of the article, 
dealing with administrative assistance, will 
appear in the April issue. 











investigation and research. Several states also 
have authorized the appointment of court com- 
missioners to assist the courts of last resort in 
the actual consideration and preparation of 
cases. The clerical staff of the justices gener- 
ally consists of secretaries and stenographers 
who are assigned to each judge, although in 
some of the smaller states, a few secretaries do 
the clerical work for the entire court. 

Increasingly states are recognizing the ne- 
cessity of equipping the courts of last resort 
with staff to assist the chief justice in his ad- 
ministrative duties. In most of these, the office 
of clerk of the court is the center of the admin- 
istrative organization. In recent years, a num- 
ber of states have instituted extensive reorgan- 
ization plans which have recommended modern 
methods and procedures in the court’s admin- 
istrative office. 

The highest appellate courts also are com- 
monly supplied with executive and administra- 
tive officers. Among them are the court re- 
porter and the marshall or sheriff who long 
have been integral parts of court administra- 
tion. 

LEGAL ASSISTANCE 


The increasing complexity of cases which su- 
preme courts are forced to consider has placed 
an almost impossible burden upon each justice. 
Not only must he be well versed in all aspects 
of constitutional law and criminal procedure, 
(to mention only two), but he is expected to be 
familiar with all the legislation relating to 
taxation, corporations, or labor, as well. The 
extensive amount of social and economic legis- 
lation which emerged from the state legisla- 
tures in the past twenty years has forced the 
court to be expert in numerous technical aspects 
of law, unknown a generation ago. 

Approximately one-half of the states have 
recognized the necessity for supplying justices 
with law clerks to assist them in the legal re- 
search requisite to any major court decision. 
A number of states, however, including some 
with heavy judicial loads, have not as yet made 
provision for the use of law clerks (see Table I). 

For courts with law clerks, common practice 
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TABLE I—FULL TIME LAW CLERKS IN STATE COURTS OF LAST RESORT 





























State Number How Appointed Compensation Barred from Private Practice? 
Alabama None* 
Arizona 2 (total) By individual judge $3,000 No 
Arkansas None 
California 2 per justice By court Research Atty: No* 
$5,400-7,200 
Colorado 1 per justice By individual judge $2,642.24 None are lawyers 
Connecticut None 
Delaware None 
Florida 2 (total) By court $2,000 No 
Georgia 1 per justice By court $4,000 Yes 
Idaho 1 per justice By individual justice $3,000 Yes 
Illinois None 
Indiana None 
lowa None 
Kansas 2 (total) By court $3,200 Yes 
Kentucky 6 (total) By court* $2,500 Yes 
Louisiana 1 per justice By individual justice $3,600 Yes 
Maine None 
Maryland 3 (total) By court $2,400 No 
Massachusetts 1 per justice By individual justice $2,200-2,800 Yes 
Michigan 1 per justice* By individual justice $2,400 No 
Minnesota 1 per justice By individual justice $2,904-3,720 No 
Mississippi None 
Missouri None 
Montana None 
Nebraska None 
Nevada None 
New Hampshire None 
New Jersey 5 justices have By individual justice $4,500-5,400 Yes 
one each, 2 
have none 
New Mexico None 
New York 1 per justice’ By individual justice Varies annually Yes 
North Carolina None 
North Dakota None 
Ohio 1 (total) By court $5,100 Yes 
Oklahoma 1 per justice By individual justice® $6,480 No’ 
Oregon None 
Pennsylvania 
Rhode Island 
South Carolina None 
South Dakota None 
Tennessee None me 
Texas 3 (total) By court® $3,000 No, but prohibited by court. 
Utah 1 per justice By individual justice $3,180 No 
Vermont None 
Virginia None ae 
Washington 1 per justice By individual justice $3,600 No, but prohibited by court. 
West Virginia 1 per justice By individual justice $5,400 No, but prohibited by court. 
Wisconsin None 
Wyoming None 





*Governor may permit hiring of clerks under the Temporary Clerk Hire Fund. 


*Not barred, but as a matter of continued policy, 
wa recommendation of Dean of Law School. 
Hos 


be either full or part time employment. 
owever, he does not write opinions. 
*But must be approved by a majority of court. 


*Amount of 


work prevents them from practicing. 


do not practice. 


"Selected by court for one-year terms upon recommendation of the particular judges for whom clerk will work. 
SOURCE: Council of State Governments Questionnaire (1950). 
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is to assign one to each justice. California per- 
mits its supreme court justices to make exten- 
sive use of legal assistance. Each justice is 
provided with a research attorney and a re- 
search assistant. 

As a general rule, the law clerks in the vari- 
ous courts of last resort are appointed either 
by the individual judge or by the court as a 
whole. They receive an average compensation 
of around $3,000, although five states—Califor- 
nia, New Jersey, Ohio, Oklahoma, and West 
Virginia—offer salaries in excess of $5,000. 

Most of the states providing for law clerks 
prohibit them from private practice. Approxi- 
mately nine states do so by express statutory 
prohibition; five additional states prohibit the 
private practice of law by court regulation, by 
tradition, or by the volume of work which the 
clerks are expected to complete. 


OFFICE STAFF 


All states, with one exception, provide their 
courts of last resort with either secretarial or 
stenographic assistance or both (see Table II). 
Thirty-six states provide for secretarial assist- 
ance; however, in twenty-nine of these states, 
the secretary is required to perform stenogra- 
phic work as well. The supreme courts in ten 
states have stenographic help only. 

Of these ten states, Georgia and Idaho re- 
quire that secretarial and stenographic work 
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be performed by law assistants. In New Hamp- 
shire the stenographers, who do secretarial 
work as well, are hired on a part-time basis 
only. 

With but few exceptions, either the individ- 
ual judge or the court is empowered to appoint 
the clerical staff. Thirty-one states authorize 
each judge to appoint his secretaries or ste- 
nographers, and seven states place this respon- 
sibility in the hands of the court. 

In addition to the clerical help just noted, 
most supreme courts have additional staff who 
perform quasi-secretarial, or office work. Thir- 
teen employ law librarians. Others employ 
messengers, assistant court reporters, criers, 
and other miscellaneous employees who enable 
the court to function more efficiently. 


CouRT COMMISSIONERS 


Eleven states—Idaho, Kentucky, Minnesota, 
Mississippi, Missouri, Nebraska, Ohio, Okla- 
homa, South Dakota, Texas, and Wisconsin— 
have authorized their courts to seek additional 
judicial assistance through the use of court eom- 
missioners, as noted in Table III. These com- 
missioners, often former members of the court, 
are allowed to consider cases and prepare opin- 
ions for the court of last resort. The authoriz- 
ation and jurisdiction of the commissioners in 
Missouri is typical. The supreme court is au- 


TABLE II—FULL TIME CLERICAL ASSISTANCE IN COURTS OF LAST RESORT 











State Secretarics Stenographers How Appointed Other 
Alabama 1 for chief (1) By court; Chief justice Reporter of Decisions has 1 Stenographer. 
justice; 1 for appoints his own. 
each 2 asso- 
ciate justices 
Arizona 3 (total) (1) By the court None 
Arkansas None 1 per justice? By individual justice Librarian and Asst. Librarian 
California 1 per justice 1 per justice By court Phonographic reporter, Librarian, Asst. Re- 
and two porter of Decisions 
others. 
Colorado None‘ (1) Librarian and Asst. to secretary of State 
Board of Law Examiners. 
Connecticut 4-5° (total) (1) By assembly of judges Messenger. The court uses the services of 


upon approval of 
executive committee. 


personnel connected directly with other 
courts and court offices as needed. 





Delaware None 1 1 per justice By individual 
Florida 1 per justice None By individual 
Georgia None‘ None 
Idaho None* None 


A Crier 

1 Assistant Librarian 

Asst. reporter and clerical assts. necessary 
to full performance of duties. 

Asst. Librarians of Law Library (4 at var- 
ious libraries) Clerk of Court is ex-officio 
— librarian for libraries. Misc. library 
elp. 


j ustice 
justice — 
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TABLE II—Continued 





























State Secretaries Stenographers How Appointed Other 

Illinois 2 per justice 1 per justice By individual justice | Librarian of Supreme Court 
Library; Assistants; matron, janitors, mes- 
sengers, gardener, night watchman. 

Indiana 1 per justice (1) By individual justice Public Defender; Secy. of Supreme Court. 

Iowa 1 per justice None Deputy Code Editor, Deputy Reporter, Sec- 
retary, 2 proof readers. 

Kansas 1 per justice’ None By individual justice 2 Assts. in Reporter’s office. 

Kentucky 1 per justice 1 By individual justice None 

Louisiana 1 per justice Tats Chief By individual justice 2 janitors 

ustice 
Maine 1 per justice None By individual justice Crier and messenger 
Maryland None 4 (total) By clerk of court or Number according to discretion of court 
by justices clerk. (4 assts., 2 deputies, steno., secre- 
tary), janitor. 

Mass. 5 (total) (1) By justices 5 court officers. 

Michigan 1 per justice None By individual justice None 

Minnesota 1 for Chief None By individual justice Janitor 

Justice; 3 for 
others 

Miss. 4 (total) None By justices None 

Missouri None 1 per justice By individual justice | Librarian, Asst. Librarian, Janitors, Eleva- 
tor Operators, Messenger. 

Montana 2 (total) None By court Law Librarian and Asst. Librarian 

Nebraska 1 per justice (1) By individual justice None 

Nevada 1 (total) 1 (total) By court None 

New Hamp. None (6) By court None 

New Jersey1 per justice By individual justice None 

New Mex. 1 per justice (1) By individual justice Librarian, 2 deputy librarians. 

New York 1 per justice’ 1 per justice By court committee on Janitors, bldg. superintendents, elevator op- 

personnel erators. 

No. Car. 1 per justice None By individual justice None 

No. Dak. 1 per justice’ (1) By individual justice None 

Ohio 1 per justice None By court 5 Custodians, 1 book binder. 

Oklahoma 1 per justice None By individual justice Account Clerk. 

Oregon 1 per justice (1) By individual justice | Court Stenographer. 

Penna. 

Rhode Is. 

So. Car. 1 per justice (1) By individual justice Supreme Court Librarian. Attendant who 
performs personal services to clerk and jus- 
tices. 

So. Dak. None 1 per justice By individual justice None 

Tennessee 1 per justice By individual justice 3 Law Librarians for the 3 Supreme Court 
Law Libraries. 

Texas 7 (total) None By court upon recom- Chief briefing attorney; 3 porters (janitor & 

mendation of each messenger duties). 
justice. 

Utah 1 per justice’ None By individual justice a Librarian (Clerk by statute is librar- 
ian). 

Vermont None None None 

Virginia 1 per justice By individual justice Law Librarian 

with court approval. 

Washington 1 per justice (1) By individual justice None 

West Va. None 3 (total) By court None , 

Wisconsin 1 per justice None By individual justice | Librarian, secretary, & library staff 

Wyoming 1 per justice (1) By individual justice None 

*Secretaries perform stenographic work. 
*Part time. 


*2-3 are employed on a part time basis. ; : 
‘Secretarial and stenographic work performed by law assistants and no other help is provided. 
"Law clerks also act as secretaries for the judges. t : ‘ 
*Stenograhers are appointed on a part time basis. Number not noted in questionnaire. 
"Clerical help is employed on a full time basis if necessary. 

SOURCE: Council of State Governments Questionnaire (1950). 
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thorized to refer any case to a commissioner, 
who prepares a statement of facts and an opin- 
ion upon the legal questions involved. The 
supreme court may permit the commissioner to 
hear oral arguments and to require the sub- 
mission of briefs. The commissioners also may 
sit en banc with the supreme court. 

Three of the eleven states, Nebraska, Texas, 
and Wisconsin, have not made extensive use 
of court commissioners in recent years. In 
Texas, commissioners were only used for two 
years, although the statute, passed in 1917, 
is still in effect. The remaining eight states 
consider court commissioners an integral part 
of the organization of the supreme court. The 


TABLE III—USE OF COMMISSIONERS 
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opinions and the decisions of these commis- 
sioners are generally considered advisory only, 
and the courts assert the right to accept, 
modify, or reject their facts and opinions. 

The term of office and the compensation of 
the commissioners varies from state to state. 
Three states, Mississippi, Missouri, and Ohio 
prescribe definite terms of office. Seven states 
either allow the commissioners to serve at the 
pleasure of the court or for the consideration 
of a particular case only. The compensation 
of commissioners ranges from $12,000 a year 
in Missouri and Ohio to no compensation in 
South Dakota. 

(To be continued) 


IN STATE COURTS OF LAST RESORT 





Decisions of Commissioners 











Basis for Is Their Treatedas __Authority 
; Full or Compen- Work Advi- Decisions Court 
State How Appointed Terms Part-Time sation sory Only of Court Const. Stat. Rules 
Idaho From among For stated Parttime No addi- Yes (1) x. 
duly elected, period or tional com- 
qualified and for specific pensation 
acting district purposes 
judges of state 
Kentucky By Court At pleasure Fulltime Statutory Yes, they have Yes x 
of Court no vote 
Minnesota By Court’ Pleasure of Retired Yes Yes x 
Court pay only 
Mississippi By Governor 4 years Fulltime $10,000 No Yes, when 
as authorized per year approved 
by legislature . by Court 
Missouri By Court 4 years Fulltime $12,000 Yes Yes x 
per year 
Nebraska By Legislature’ No fixed Full time Statute Submitted to No 
term Court for ap- 
proval 
Ohio By Governor 2 years‘ Fulltime $12,000 No Yes 
upon request 
by Court 
Oklahoma By Court® Pleasureof Fulltime $6,480 Yes No x 
S. Dakota By order of Forpartic- Parttime Nocom- Yes 
presiding judge ular case pensation 
Texas (°) 
Wisconsin By Justices’ No fixed Not pre- Not to ex- Yes Yes xX 
term scribed ceed $5,000 





SOURCE: Council of State Governments Questionnaire (1950). 


*If opinion concurred in by other commissioners, it is approved by the court and judgment is entered accordingly. 


*Only retired justices may be appointed as assistants. 


*Several times in the past legislature has provided for commissioners, though there are none at present. The 
above answers represent usual practices when the commissioners have served. 
commissioners serve not more than 2 years and not oftener than once each 10 years. 


"These duties performed by legal assistants. The court also appoints two referees. 


*A 1917 Texas statute authorized the Supreme Court to designate three justices of the Courts of Civil Appeals 
to act upon applications for writs of error. This statute, while still in effect, has not been used since 1918 or 1919. 


™None have been appointed. 
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Elihu Root and Charles Evans Hughes Were Early Leaders 
of the Movement for Integration of the Bar 


By CLARENCE N. GOODWIN 


It is a great pleasure to me to address this 
Conference, for over a quarter of a century 
ago Mr. Elihu Root, as chairman of the Amer- 
ican Bar Association committee on coordina- 
tion of bar association activities, and I, as 
chairman of a committee of the Conference 
of Bar Association Delegates on the same sub- 
ject, agreed that what the situation needed 
was an organization such as you now have and 
identical in its objectives. There is no more 
appropriate place to discuss the question of the 
necessity for the integration of the state bars 
than at a conference of the presidents of the 
state bars and the state bar associations of 
the country. 

The term “bar integration” has been gener- 
ally accepted and is probably apt, but the real 
problem is the complete organization of the 
lawyers in the different states and authority 
in them to perform the functions which con- 
stitute their duty. The subject was presented 
at a meeting of the Conference of Bar Asso- 
ciation Delegates held in Boston September 2, 
1919, and presided over by its president, Elihu 
Root. The presentation was ably made by Mr. 
Herbert Harley, seeretary of the American 
Judicature Society. It is interesting to note 
that among the distinguished representatives 
of the bar there assembled, the thought that 
when a man is admitted to practice before a 
court he automatically becomes an officer of 
that court and of the government was accepted 
without question and there was no dissent from 
the proposition that this group of lawyers, 
who were and are officers of the court and gov- 
ernment, should be so organized as to permit 
them to function as a body. 





CLARENCE N. GOODWIN is a member of 
the Washington, D.C. bar. He was formerly 
justice of the Illinois appellate court, chair- 
man of the Conference of Bar Association 
Delegates of the American Bar Association, 
and chairman of the Board of Directors of the 
American Judicature Society. This was an 
address before the 1950 Conference of Bar As- 
sociation Presidents in Washington. 











My contribution to the discussion was to 
call attention to a decision of the Illinois 
Supreme Court that the function of admitting 
applicants to practice was within the jurisdic- 
tion of the court and an act of the legislature 
attempting to fix terms of admission was void. 
My inference was that under that decision pro- 
visions for the organization of the bar would 
be the function of the court and not of the 
legislature. Subsequently, Mr. Charles A. Bos- 
ton, who later became president of the Ameri- 
can Bar Association, so vigorously maintained 
that the regulation of the bar was a matter 
for the legislature that we proceeded on that 
basis. 

As all at the meeting acquiesced in these 
principles, the president was instructed to ap- 
point a committee to proceed in the matter. 
I was made chairman of that committee, and 
at once started a barnstorming crusade. At the 
1922 meeting of the New York State Bar Asso- 
ciation I was able to report that favorable ac- 
tion had already been taken by the bar asso- 
ciations of Ohio, Nebraska, Washington, Flor- 
ida, Idaho, Minnesota and North Dakota. At 
this meeting there was general acceptance of 
the idea that the entire bar of New York 
should be organized officially by act of the 
legislature. Accordingly, the Association adopted 
a resolution that the president should appoint 
a special committee to consider the proposal 
and present to the next annual meeting a pro- 
posed act to accomplish the purpose. The fol- 
lowing year the Committee on State Bar Or- 
ganization reported that “it is unanimous in 
its opinion that the bar should be organized 
and that every member of the bar should not 
only have the privilege but be required to be 
a member of the association.” In 1924 and 1925 
the Association again approved the proposi- 
tion, and a bill, known as the Gibbs Bill, was 
presented, entitled “An Act for the Organiza- 
tion and Government of the Bar of New York, 
in order to promote the Administration of 
Justice.” 

At this meeting the proposal was vigorously 
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supported by Charles Evans Hughes, who had 
become the spearhead of the movement. I quote 
from his discussion in the 1926 Proceedings: 
“. . . I should like to see the entire bar 
brought within the influence of the men who 
are now laboring under difficulties in the organ- 
izations to which the great number of our bar 
feel they are entirely unrelated. They are on 
the outside, and we need in this day of great 
numbers the most effective organization that 
we can get. Anybody who is admitted to the 
bar receives a privilege on condition. I have 
no doubt that one of those conditions can be 
that he shall become a responsible member of 
an organization of this sort. The state can 
certainly, it seems to me, impose that condi- 
tion upon his being admitted to the privileges 
of practice. Bring him into this range of con- 
scious responsibility. Have him understand 
that he is not simply amenable to discipline by 
some organization to which he has no relation, 
but that he is a part of the bar maintaining 
these standards which control his conduct.” 


The proposal from the beginning had the 
support of all the leading New York lawyers 
who expressed themselves on the subject, in- 
cluding besides Mr. Hughes, Charles P. Taft, 
Charles A. Boston, James Byrne, William J. 
Roche, George H. Bond, Martin Conboy, and 
many others, among them William D. Guthrie. 
He had served on the Association’s committee, 
and supported the proposal until 1926, when he 
dissented from the majority recommendation 
that the committee be continued to study the 
subject and the results in other states. 

Mr. Guthrie opposed the report, and the 
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principle approved, and his reasons for so do- 
ing appear at pages 268-279 of the 1926 Re- 
ports. There was a provision in the Gibbs Bill 
authorizing any county bar association to turn 
over to the proposed state bar, by two-thirds 
vote, all of its property without the consent of 
the donors. The New York County Lawyers 
Association then had a surplus fund of $100,- 
000, a large and valuable library and other 
property, and a building fund of several hun- 
dred thousand dollars. The proposal to turn 
such gifts over to another body without the 
consent of the donors was in effect the Dart- 
mouth College case over again. 

Although, largely as a result of Mr. Guth- 
rie’s vigorous and powerful opposition, the 
movement in New York was effectively de- 
feated, I know of no one of prominence who 
followed his example. In 1925 Mr. Hughes ac- 
cepted the chairmanship of the Conference of 
Bar Association Delegates for the express pur- 
pose of helping to carry out plans for a special 
meeting of the Conference to be held in Wash- 
ington in the spring of 1926 to consider and 
report on bar integration. Eleven years later, 
as chairman of the board of the American 
Judicature Society, I called on Mr. Hughes, 
then chief justice, and asked his aid in secur- 
ing for the Society a grant from the Carnegie 
Corporation. He willingly complied, and ex- 
plained that the Society’s activities in further- 
ance of bar integration were his chief reason 
for doing so. 





Waiver of Jury Speeds Criminal Trials in Baltimore Courts 


By JOSEPH SHERBOW 


This year about ninety-eight per cent of the 
defendants in criminal cases in Baltimore City 
who pleaded not guilty waived a jury trial. 
They elected to have their cases tried before 
the judge without a jury. 

That is why the vast majority of criminal 
cases in Baltimore are tried within three or 
four weeks after arrest. 

Whether the charge be murder or some petty 
offense, court trials are the rule and jury trials 
the exception. 


JOSEPH SHERBOW is Associate Judge of the 
Supreme Bench of Baltimore City. 


Very few prisoners remain in jail more than 
a month before they are tried. There is a direct 
relationship between the system of court trials 
and prompt justice. 

In this city of nearly a million population 
it takes only three judges sitting in the Crim- 
inal Court to keep the dockets right up to date. 


Many communities are rightfully critical of 
the long delays between arrest and trial. Jails 
are crowded with prisoners who must wait many 
months, even as much as a year or more, before 
their cases are heard. They don’t want to be 
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railroaded, but they do want a reasonably early 
opportunity to prove their innocence. 

Lawyers who visit the criminal courts of 
Baltimore see judges dispose of a docket in a 
day that would take a week elsewhere. And 
there is no hurry in the trial itself. All rights 
are preserved. It is the system that prevents 
clogged dockets and long delays. 

The defendant alone has the right to select 
trial by court or jury. The state cannot re- 
quire him to take one or the other. It is his 
choice, and his alone. Experience has shown 
that the accused as well as his lawyer prefers 
a court trial to a jury trial. 

In the counties of Maryland the same prac- 
tice prevails. The percentage of court trials 
to jury trials may vary in different localities, 
but the overwhelming number of criminal cases 
in every part of the state are tried before a 
judge alone without a jury. 

The United States Supreme Court has said 
that “trial by jury is the normal and, with 
occasional exceptions, the preferable mode of 
disposing of issues of fact in criminal cases 
above the grade of petty offenses.” 

In Baltimore trial by jury is the unusual 
and not the normal way of disposing of crim- 
inal cases. Neither defendants nor their lawyers 
want to change the practice. 

In the first six months of 1950 there were 
1,342 pleas of not guilty in the criminal courts 
of Baltimore. The cases included murder, rape, 
robbery, burglary, larceny and other offenses. 
Of this number, 1,321 were tried before the 
court alone. Only 21 were tried before juries. 
The same proportion runs throughout the sec- 
ond half of the year. 

The figures are about the same for almost 
any year. In 1940, for instance, there were a 
total of 2,722 cases tried in which defendants 
pleaded not guilty. 2,579 were tried before 
the judges and 143 were tried before juries. 

This practice goes back to colonial times. 
As early as 1693 defendants tried their cases 
before the judge and waived jury trials. It 
began with misdemeanor cases and gradually 
was enlarged to include all offenses. 

By 1852 the practice was firmly established 
and the courts of criminal jurisdiction had 
the power and authority to try any prisoner on 
any charge, even though the penalty was death. 

Maryland lawyers are generally unaware that 
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there is anything extraordinary in this prac- 
tice. Yet in many jurisdictions the accused 
cannot waive a jury trial. He must have his 
case tried before twelve citizens even though 
he would prefer to have the judge alone de- 
termine his guilt or innocence. 

In the federal courts he cannot waive a jury 
trial unless the judge and the U. S. attorney 
both concur. In the United States District 
Court for Maryland, which sits across the 
street from the state courts, it is rare to have 
a criminal case tried before the judge without 
a jury. 

Baltimore City has its share of crimes, seri- 
ous and petty, but one thing is well-known, 
even to the criminal gentry. They know their 
cases will be tried within a few weeks after 
indictment. Delaying motions, dilatory tactics 
simply do not work. The courts are abreast of 
their dockets and will not allow unreasonable 
delays. 

The rights of the defendants are carefully 
guarded. Before arraignment each accused is 
furnished a copy of the indictment against him. 

Defendants’ counsel are entitled as a matter 
of course to see confessions obtained by the 
police. The Medical Director is a nationally- 
known psychiatrist. The court and counsel look 
on him and his staff as impartial aids to 
justice. 

If the defendant cannot afford a lawyer, the 
Court will appoint counsel in serious cases and 
in all cases involving youthful offenders. The 
court-appointed lawyers are paid by the city. 
The appointments are not patronage, either. 
The work is distributed among the members 
of the bar and seldom is anyone appointed more 
than two or three times a year. The pay is 
small but apparently satisfactory to the bar. 

The right to a jury trial is carefully pre- 
served. Most judges are glad when a defendant 
prays a jury trial, but weeks may go by without 
one. Then there may be two or three in a week. 

It is not because of the jurors that Baltimore 
has so few jury trials in criminal cases. They 
are selected in exactly the same manner as 
civil jurors. Suits involving money and prop- 
erty are tried before juries; cases involving 
freedom, even life itself, are tried before the 
judges. 

It is not because of the sentences, either. 
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Judges sentence defendants to hanging in many 
first degree murder cases and to long terms in 
the state penitentiary for robbery and other 
serious offenses. Sometimes in capital cases 
three judges will be asked to sit. 

The dockets in the criminal courts are up to 
date because time-consuming formalities are 
omitted. The state’s attorney and his assist- 
ants together with the lawyers for the defend- 
ants simply do not waste time with prelimi- 
naries usually designed to impress a jury. 

Opening statements generally are omitted. 
There are fewer objections, and less interrup- 
tions than in jury trials. The judge, who must 
shoulder the full responsibility since he has 
no jury to share it with him, frequently asks 
questions. He may postpone a case before it 
is completed in order to bring into court an 
absent witness, a procedure extremely difficult 
when there is a jury. 

Closing arguments are usually short and to 
the point. Histrionics and frivolous motions 
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are out of place before the Court, and there is 
no jury to impress. 

The judges in Baltimore City only sit in the 
criminal courts for one year and then rotate 
to the civil courts. County judges do not move 
out of their counties. Yet the practice is the 
same in the counties as in the city. 

Race prejudice plays no part in picking court 
trials, as Negroes are well represented on jury 
panels. It might be expected that cases that 
have aroused community feeling, or charges of 
a revolting nature involving women and girls 
would be tried before the court, but so are 
nearly all other cases. 

It is for these reasons that while elsewhere 
citizens may chafe at the law’s delay in crim- 
inal cases, there is no ground for complaint 
on this score in Baltimore. In Baltimore crim- 
inal cases are tried while the events are fresh 
and the witnesses available. It is a system 
satisfactory to the judges, the bar, the defend- 
ants and the general public. 





Many Judicial Administration Bills in Legislative Hoppers 


Bills relating to virtually all branches of 
judicial administration have been introduced 
in the many state legislatures now in the 
midst of their regular “odd-year” sessions. 

Proposals for constitutional amendments to 
provide for a method of selecting judges sim- 
ilar to that of Missouri have been offered in 
New Mexico, New York and West Virginia. In 
Utah, the plan which passed the legislature 
two years ago only to be vetoed by the governor 
has been introduced again with modifications 
and with promise of the governor’s approval if 
passed. 

Judicial retirement bills are pending in Mich- 
igan, California, Wisconsin and other states. 
The California bill is a proposal for a consti- 
tutional amendment to require retirement of su- 
perior court, appellate court and supreme court 
judges at the age of 75. The Michigan bill 
proposes to finance a judicial retirement sys- 
tem in part by judges’ contributions and in 
part by an increase in entry fees. 

Judicial salary increases again will be sought 
in most states. Bills to that end in Arizona, 
Colorado, New York, New Hampshire, Ohio, 
Texas and West Virginia have come to our 
attention. 


Measures to improve the efficiency of the 
judicial system are under consideration in 
North Carolina, Utah, Colorado and New York. 
The North Carolina proposal is for an admin- 
istrative assistant to the Chief Justice, who 
has recently been given the duty of assigning 
superior court judges. The Utah and Colorado 
bills would extend the supreme court’s super- 
visory power over lower courts, with specific 
power to assign judges from one district to 
another and from one court to another for 
emergency service. 

With New York courts three years behind 
in their negligence dockets, Governor Dewey 
sharply rebuked the legislature in his annual 
message for its failure, for “insignificant” con- 
siderations, to pass in previous sessions badly 
needed legislation to relieve court congestion. 
Bills to that end introduced last month included 
a proposal to empower the Appellate Division 
of the Supreme Court to assign for temporary 
duty in the Supreme Court (the trial court 
of general jurisdiction in that state) judges of 
the county courts, the General Sessions Court 
and the City Court. 

A bill to increase the monetary jurisdiction 
of the Municipal Court from $2,000 to $3,000, 


Fesruary, 1951] 


contingent upon adoption of a pending con- 
stitutional amendment to increase the jurisdic- 
tion of the City Court from $3,000 to $6,000, 
was passed January 30 and sent to the Governor. 

Justices of the peace would be replaced by 
magistrates under the supervision of county 
judges if legislation introduced in Colorado 
by the state bar association passes. A series 
of bills introduced in Michigan would increase 
justice of the peace jurisdiction from $100 to 
$500 in both civil and criminal cases, provided 
the justices’ qualifications are approved by the 
county probate judge and a state bar committee. 

A bill aimed at “quickie” divorces in Tennes- 
see would prohibit recognition of divorces 
granted in other states if the parties had lived 
in Tennessee any time during the twelve months 
preceding the divorce, maintained a residence 
there at the time, and came back within 
eighteen months thereafter. 

Also in Tennessee was a bill to authorize the 
supreme court to draft rules of procedure for 
all courts, law and chancery. A bill for uniform 
administrative agency rules was introduced in 
West Virginia. 

Ambitions of the Idaho bar for an effective 
state judicial council will be realized if a bill 
introduced there January 24 goes through. It 
would provide for an organization composed 
of a justice of the supreme court, three district 
judges and eleven attorneys, “for the continuous 
study of the substantive law of the state and of 
the organization, rules and methods of pro- 
cedure and practice of the judicial system of 
the state, the work accomplished and the re- 
sults produced by that system and its various 
parts.” 





A.B.A. Asks States to Study Missouri Plan 


Upon the recommendation of the Special 
Committee on Judicial Selection, Tenure and 
Compensation, the American Bar Association 
House of Delegates at the Washington meet- 
ing adopted the following resolution: 

“Resolved, that the House of Delegates of the 
American Bar Association recommends that 
each state bar association (other than Mis- 
souri) appoint a committee to consider and re- 
port on the applicability to its own state of the 
A. B. A. plan for selection and tenure of judges, 
or possible variations thereof. This recom- 
mendation is inténded to apply whether the 
judges in a particular state are elected by di- 
rect vote of the electorate or are appointed 
(whether subject to confirmation or not) ac- 
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cording to the uncontrolled will of a single 
individual.” 





Rhode Island Supreme Court Rejects 
Proposed Civil Rules 


The Supreme Court of Rhode Island last 
month unanimously rejected the new federal- 
style rules of civil procedure submitted to it 
by the Rhode Island Bar Association in 1940, 
and resubmitted a few months ago after ten 
years of inactivity on the part of the court. 

Presiding Justice Charles A. Walsh empha- 
sized that the decision did not mean that the 
court was closing the door to rules reform. 
He recalled that the bar association leaders 
who first submitted the rules a decade ago had 
insisted that they be accepted exactly as drawn 
or not at all, and he said the rejection was on 
that basis. 

Although the vote of the full bench was a 
“unanimous ‘no’ on the proposition that was 
presented,” Presiding Justice Walsh said, “it 
was also the unanimous feeling that the court 
was open to any suggestions that the bar might 
make for the simplification of practice and 
procedure.” 





New Light on Judges and Politics 


Recent pronouncements of the Conference of 
California Judges and the Massachusetts Bar 
Association shed new light on the important 
problem of how far a judge may go and keep 
within the spirit of the judicial canon for- 
bidding his participation in partisan politics. 

Following are the headnote summaries of 
Opinion No. 3 of the Advisory Committee on 
Judicial Ethics of the California group, handed 
down on January 3: 


“Acceptance by a judge of membership on 
the local advisory council of a national non- 
partisan organization whose stated object is 
to improve the status of women and, in partic- 
ular, to secure the passage of the so-called 
‘Equal Rights’ amendment to the Constitution 
of the United States, would not constitute a 
violation of Canon 24 of the Canons of Judicial 
Ethics; other considerations noted. 

“A judge may, under certain circumstances, 
lend his name publicly to the proponents or 
opponents of a proposed city or county charter 
amendment or of a proposed ordinance sub- 
mitted to the vote of the people without vio- 
lating” the same canon. 


A few weeks before, the following resolution, 
adopted by the Executive Committee of the 
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Massachusetts Bar Association, received atten- 
tion in the newspapers of that state, says the 
Massachusetts Law Quarterly: 


“For the purpose of maintaining the dignity 
of, and public confidence in, the courts of the 
Commonwealth and freeing them from afford- 
ing a basis of adverse criticism, the Massa- 
chusetts Bar Association urges that no justice 
of any court of the Commonwealth engage 
in partisan political campaigns, either by way 
of running for office, serving on political or 
campaign committees, acting as delegate, or 
otherwise taking part in political conventions 
or engaging in like activities in such cam- 
paigns.” 


California Canon 24 is substantially the same 
as A.B.A. Canon 28, the text of which follows: 


“While entitled to entertain his personal 
views of political questions, and while not re- 





Facts About Lawyers 
And The Law: NUMBER 4 


Right Word In The Wrong Place 
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What Are Laws? 


Lawes are rules imposed by constituted au- 
thorities tn regulate our perwmal and lusiacss 
activities and safeguard our individual rights 
and privileges. 


Who Are Lawyers? 

Laievers are persons qualified by specialized 
education. experience and court sanction, to 
apply the principles af lax in behalf of justice 
for those wha seek their counsel and aid. 


How Are Lawyers Obligated? 
Every Indiana lawver is reponsible ta eur 
State Supreme Court for his professional com- 
duct and is accountable to the Court. as an 
officer under anth. to serve his clients to the 
best of his abilities . . . and to guard their 
confidence at every peril to himself. 


What Does A Lawyer Cost? 

Ja arriving at his fee. a lawver adjusts the 
amount if vou are unable t9 pay the customary 
charges. and he takes into account the ralue 
af his services to You and his expenditures in 
time aml effort ... 4 lawver's advice obtained 
hefore entering @ transaction is far less cosuly 
than his services rendered in trying te correct 
mistakes already made. 


nicnrt wonp in the wrong place, 

whether spoken or written, can 

completely change the meaning 
which you intended tv convey. 


DP In written documents, even a pune- 
twation mark may alter and defeat your 
intended mesning. 

DP It is essential, therefore, that your 


meaning and purpose be made clear 
and unmistakable. 


> Every agreement between two pet- 
sons, whether verbal or written, is it 
effect a contract. At the moment such an 
agreement is reached. each party under- 
stands and approves the agreement. But, 
later on, perhaps after years, other per- 
tons, including courts, may be called 
vpon tv.interpret the meaning of the 
agreement now in dispute. 

© Written contracts of every character 
should be prepared with these possi- 
bilities in mind. A will, also, is a vital 
document in the eventual disposition of 
property er valuables—anJ should be 
#0 «ritten that it cannot be miscon- 
strued at the time it will take effect. 


PUBLIC INFORMATION COMMITTEE 


INDIANA STATE ,BAR ASSOCIATION 
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Defending Your Personal Rights and Privileges 
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quired to surrender his rights or opinions as 
a citizen, it is inevitable that suspicion of being 
warped by political bias will attach to a judge 
who becomes the active promoter of the inter- 
ests of one political party as against another. 
He should avoid making political speeches, mak- 
ing or soliciting payment of assessments or 
contributions to party funds, the public en- 
dorsement of candidates for political office, and 
participation in party conventions. He should 
neither accept nor retain a place on any party 
committee nor act as party leader, nor engage 
generally in partisan activities.” 


Also of interest in this connection is the 
following from A.B.A. Canon 30: 


“While holding a judicial position he should 
not become an active candidate either at a party 
primary or at a general election for any office 
other than a judicial office. If a judge should 
decide to become a candidate for any office not 
judicial, he should resign in order that it 
cannot be said that he is using the power or 
prestige of his judicial position to promote his 
own candidacy or the success of his party.” 





Do the Jurors in Your Courts Have the 
Benefit of a Jurors’ Manual? 


No more worth-while service can be rendered 
by a bar association to its community and its 
courts than the preparation and publication 
of an orientation manual for jurors. Some ten 
years ago the Section of Judicial Administra- 
tion of the American Bar Association spon- 
sored such a manual. A booklet published by 
the Administrative Office of the United States 
Courts has been distributed to thousands of 
federal jurors, and many local courts have their 
own juror manuals locally prepared and printed. 

A new one just off the press has been pub- 
lished by the Minnesota State Bar Association, 
and the Association’s monthly Bench and Bar 
indicates that it has been widely acclaimed as 
a real public service. In addition to jurors 
themselves, the booklet is in demand by schools, 
libraries, newspapers, civic clubs, and “individ- 
uals who indicated in their letters that they 
had served on a jury some time in the past 
and are evidently still wondering what they 
did, or were supposed to have done.” 

Samples of the manuals mentioned, including 
the new Minnesota one, and a few other good 
ones, are carried in stock by the American 
Judicature Society, and will be sent on request 
to anyone interested in such a project for his 
own community. 
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Supreme Court Asked to End “Dumping” 
of Opinions on Mondays 


“Judicial Dumping” is the term applied by 
the Washington Post to the Supreme Court’s 
custom of handing down opinions on Mondays 
only. On the final Monday of the last term, 
eighteen opinions were “dumped” on the bar 
and the press. One of these, remarked Chalmers 
M. Roberts, Post reporter, was the long-awaited 
tidelands decision, and among the others were 
many first-rate news stories. None of them got 
adequate publicity, and the same thing, says 
Mr. Roberts, is reenacted on a smaller scale 
every Monday of the term. 

The importance of this, says the Post, is that 
the Court has “neither purse nor sword, and 
is dependent upon the acceptance of its rulings 
by public opinion.” Hence, it is suggested, the 
Court owes it not only to the hard-working 
Supreme Court press reporters, but to the liti- 
gants and to itself to announce its decisions 
in such a way as to give them the best oppor- 
tunity for favorable publicity. This could be 
done, Mr. Roberts suggests, merely by spread- 
ing out the handing down of decisions through- 
out the week instead of concentrating it all on 
Mondays. Mr. Roberts’ article is on page 9 of 
the October 2 Post. 





Wisconsin Criminal Courts Judges 
Form Organization 


Organization of the Wisconsin Criminal 
Courts Judges’ Association, with the aim of 
improving the administration of justice, was 
effected at a meeting in Appleton February 1. 

A resolution adopted by the new group urged 
the enactment of state legislation to make the 
association a statutory organization. Full-time 
judges of courts of record having criminal 
jurisdiction then automatically would be mem- 
bers of the association. 

Oscar J. Schmiege, municipal judge of 
Outagamie County, was elected president, and 
Municipal Judge S. J. Luchsinger of Oshkosh 
is secretary. 





State Bar of Michigan Supervises 
Election Recount 


When Governor G. Mennen Williams of Mich- 
igan wound up last November with a margin 
of only 1,154 votes over his opponent, Republi- 
can Harry F. Kelly, nobody in the state was 
sure just which one was really the people’s 
choice. Election recounts had been the subject 
of grand jury action in the past, and good 
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citizens were horrified at the prospect of an- 
other one. 

At the request of Canvassing Chairman Fred 
M. Alger, Jr., and Attorney-General Stephen J. 
Roth, the State Bar of Michigan undertook 
the difficult job of supervising an honest re- 
count. A panel of 120 members of the bar was 
drafted, and they laid aside private business 
for nearly a month to serve without pay as 
special assistant attorneys-general. 

“The firmness, judicial poise and obvious 
fairness of the State Bar’s impartial umpires 
soon won complete confidence,” said Hub M. 
George, Lansing reporter for the Detroit Free 
Press. “Jurisdictional disputes faded out and 
things moved speedily.” 

To quiet suspicions of delaying tactics, a 
goal of twenty days was set for the Wayne 
County (Detroit) recount, and it was four 
days ahead of schedule when, with Williams 
several thousand out in front, the contender 
threw in the sponge. The recount disclosed 
substantial errors, but nothing that indicated 
fraud, in the original count. 

In a letter to State Bar President Joseph W. 
Planck, Governor Williams said: 

“As a lawyer, I am extremely gratified that 
our profession seized this occasion to demon- 
strate its civic consciousness in such a fine 
manner. I am sure that this action will assure 
recognition of our profession’s stature and 
public-spiritedness among the people of the 
State of Michigan.” 





Ode to a Judge 
By JAMES J. METCALFE 


He is the wise and learned man who passes 
on the law, 

And who must try to do his job without the 
slightest flaw. 

He listens to humanity upon the witness stand 

And hears them all the counsellors command. 

He must sustain or overrule the motions that 
are made 

And see that no proceeding is avoidably 
delayed. 

He has to charge the jury, and he must decide 
the fate 

Of everyone in every case, however small or 
great. 

Indeed, the welfare of the world is his to 
oversee, 

And well he knows the weight of his respon- 
sibility. 

—From the Nebraska District Judge 








156 





The Bill of Rights 


To the Editor: 


I think the prominent display of the Bill of 
Rights in the December Journal is very timely, 
and that you are to be congratulated upon your 
editorial entitled “Judicial Administration and 
the Bill of Rights.” 

Undoubtedly it is of utmost importance that 
every lawyer constantly remind himself of the 
basic rights safeguarded by the first ten amend- 
ments to the Constitution of the United States. 
They should strive constantly and zealously to 
effectuate them. 

FRANTZ C. CONRAD. 
440 Okla. Natural Bldg. 
Oklahoma City, Okla. 





Also Mention a Good Anti-Histamine 


To the Editor: 


Thanks for the comment on The Old Farmers 
Almanac and for sending it to us. Perhaps we 
could mention your Society in the 1952 edi- 
tion — Judicature seems to me the perfect word 
to go with a sneeze. How about it? 

RALPH SAGENDORPH. 
Dublin, N. H. 





The Hutcheson Quotation 


To the Editor: 


On page 11 of the June, 1950, issue of the 
Journal appears a quotation from the Honor- 
able Joseph E. Hutcheson, Jr. This word por- 
trait intrigued and challenged me, and I dis- 
played it in my chambers. A printer friend 
made several reproductions of the quotation 
for me and I am taking the liberty of present- 
ing you with one of the reproductions, which 
I trust you may enjoy. 

WILLIAM G. EAstT. 
Circuit Judge 
Eugene, Oregon 


Editor’s Note: With the permission of Judge 
East and his printer friend we have had his 
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The Reader’s Viewpoint 


beautiful printing of this eloquent passage from 
Judge Hutcheson reduced in size and printed 
on the back cover of this issue of the Journal. 
Copies of the original printing, 11 by 14 inches, 
suitable for framing, in either brown or blue, 
may be secured from the Koke-Chapman Co., 
Eugene, Oregon, for $1.50 each, postpaid. 





And Now a Fifth 


To the Editor: 

I was interested to read Mr. Hankins’ article 
which referred to the lawyer saints, and Mr. 
Delaney’s splendid reminder of a most note- 
worthy addition. Both men, however, over- 
looked another recently-canonized saint—St. 
Bernardine Realino, 8S. J. 

Bernardine Realino was born in Italy in 1530. 
He studied law at the University of Bologna 
and received his doctorate at the age of twenty. 
He was appointed podista of Felizzano and 
after holding many municipal offices at Naples 
he was made governor of the province. At the 
age of thirty-four he joined the newly-organ- 
ized Jesuits. His priestly life was spent in the 
village of Lecci in Apulia. He was canonized 
by the present Pontiff in 1947. His feast day is 
July 3. 

JAMES A. MURPHY. 
100 Centre Street 
New York 13, N. Y. 


Editor’s Note: 


The score now stands at five—St. Ives, St. 
Thomas More, St. Fidelis, St. Alphonsus 
Liguori, and St. Bernardine Realino. It should 
be noted, however, that the latter three aban- 
doned the law for the priesthood, and were 
canonized for what they did in that capacity. 
The other two were judges, St. Ives of an 
ecclesiastical court, and St. Thomas More Lord 
Chancellor of England, and both established 
the record for which they were sainted while 
on the bench. So far, nobody has yet mentioned 
a lawyer-saint who was neither judge nor 
clergyman, but of course the same may be said 
of most other professions and trades. 
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The Literature of Judicial Administration — 
A New Book on Pre-Trial Procedure 


A long-overdue book on pre-trial, its history, 
development, uses, and the reported decisions 
regarding it, has just been published.’ It is 
fortunate that Mr. Harry D. Nims has been 
willing to devote his ripe scholarship and expe- 
rience as a textbook writer to this labor of love. 
As Mr. Harold J. Gallagher, recently president 
of the American Bar Association, has pointed 
out in an introduction, this is a part of the 
over-all program of the Section of Judicial 
Administration of the Association to improve 
the administration of justice. Such profits as 
may come from its publication and sale will 
be plowed back into the Section’s budget. 

Pre-trial procedure really is a return to the 
simplified oral pleadings of the ancient English 
law, except that a judge has supplanted the 
clerk and the colloquy continues until the judge 
has narrowed the issues and set them down 
for trial with the approval of the contending 
attorneys and with a finality which carries 
through to the end of the case. 

In the first chapter, Mr. Nims traces the 
comparatively slow development of pre-trial 
following its first systematic use in Detroit in 
1929, its formal adoption by the Superior Court 
of Boston in 1934, the great impetus given it 
by its recognition in the federal rules of 1938, 
and its general recognition today. 

When one considers that its adoption and 
extended use has been dependent upon the vol- 
untary cooperation of the bench and bar, the 
marvel is that it is used so extensively. But 
now it is a “recognized legal device” as the 
late Justice Frank Murphy said in comment 
from the Supreme Court bench. 

In that connection, the author quotes Justice 
Gibson of the Supreme Court of Montana in 
a mandamus proceeding in which certain 
lawyers described by the court as “a number 
of leading members of the bar of this court” 
filed a brief as amici curiae in which they ex- 
pressed disapproval of pre-trial conferences and 
stated their opinion that pre-trial was not 
suited to Montana. Justice Gibson answered 
their objections at length, saying in conclusion: 

“We find it to be the law. With its wisdom 
or lack thereof, the Court has naught to 
say. ... In view of the low opinion which 
amici curiae express as to the wisdom of the 


1. Pre-Trial, by Harry D. Nims. New York: Baker, 
Voorhis and Co., 1950. Pp. xviii and 324. $6.75. 


law, however, it seems fair to quote from the 
comments as to the working of the rule as used 
in federal courts, found in Volume 3, page 695 
of Federal Rules Service, in which is cited the 
federal case of Boysell Co. v. Colonial Coverlet 
Co., (D.C.) 29 F. Supp. 122. There it is said: 
‘Experience has shown that, while pre-trial 
procedure generally proves popular with attor- 
neys after they have once become familiar with 
it, it needs a strong push from the judge to 
get over the initial hump caused by our acquired 
habits of thinking of the law as a sort of game 
in which each party holds his cards under the 
table.’ ” 

In 1948 the Judicial Conference of the United 
States referred to its committee on the study 
and use of pre-trial, of which Chief Judge John 
J. Parker of the Fourth Circuit was chairman, 
as follows: 

“The committee urged the continued consid- 
eration and study of the use of pretrial 
methods by those judges who have not already 
adopted such a program, and the broadening of 
their use by those judges who have. It empha- 
sized. the fact that ten years of experience in 
the federal courts has demonstrated beyond per- 
adventure that pre-trial procedures result 
not only in greater efficiency in the judicial 
processes, but in great economies in time 
and money for the courts, the litigants and the 
public.” 

Its legitimacy having been established, Mr. 
Nims has assembled in a chapter, and for the 
first time, all of the decisions of courts of last 
resort passing on various phases of pre-trial — 
more than two hundred of them — practically 
all, interestingly enough, since 1948. They come 
from more than sixty different courts, state and 
federal, and include various decisions by the 
United States courts of appeal. That chapter 
alone is worth the price of the book to every 
trial lawyer and judge. It seems to me that it 
is a necessity. Add to this an appendix of 125 
pages of transcripts of minutes of actual pre- 
trials, forms and orders, and a complete bibli- 
ography of the literature on the subject, and 
the need for adding the book to the lawyer’s 
working library should be self-evident. 

Mr. Nims has indeed rendered a remarkable 
service to his profession. 

IRA W. JAYNE, 
Presiding judge, Wayne County Circuit 
Court, Detroit, Mich. 
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F you ask me what ts the prime requisite 

of the ideal judge, J must tell you that 
it is faith. Gf you ask me, faith in what, J 
must tell you faith in the natural law princi- 
ples upon which our freedom depends, faith 
in the rights of man, faith in the constitution 
which declares and in the constitutional way 


of life which protects them, faith in law as 
liberator, faith in the justice of the general 
will, faith in the American way of life, faith, 
in short, in the principles and practices which 
in Madison’s immortal phrase “enable the 
government to control the governed, yet also 
oblige it to control itself.” 


—Joseph C. Hutcheson, Jr. 





